Some Thoughts on The Nature Of
Halakhic Adjudication:
Women And Minyan

JUDITH HAUPTMAN

PROFESSOR MICHAEL BROYDE IS RIGHT.
Jewish law is and was sexist: it does not extend to women the same
opportunities for spiritual expression and public leadership as it does
to men. For the last five centuries, at least, key Jewish codes have ex-
cluded women from joining in the prayer quorum and serving as its
leader. For Broyde, making this valid observation is sufficient. For me,
the fact of women’s ritual restrictions is only a starting point. My aim
in this article is to extend an invitation to the halakhic and scholarly
community to re-examine contemporary synagogue practices in the light
of classical Jewish texts.

As far as I can determine, most of the recently published articles
and books on the topic of women and prayer reach (or assume) the
same conclusion: not only may women not join a men’s minyan (quorum)
or serve as sheliak zibbur (prayer leader), they may not even form a
minyan of their own.' The authors of this literature generally adopt
a similar strategy: they marshal an extensive array of sources to show
that Jewish law today places significant restrictions on women, and then
suggest, either implicitly or explicitly, that this is how it must continue
to be in the future, with, perhaps, minor modifications.”

I propose to do something entirely different. In response to the
reasonable request of many observant women today to find a text-based,
halakhic way to increase their opportunities for participation in public
worship, I plan not to re-affirm the status quo but to investigate its textual
underpinnings. I want to find out if the classical texts necessarily pre-
scribe significant limitations on women’s public participation in ritual,
or if they may provide the basis to arrive at a different conclusion al-
together, that women’s participation today is permissible and possibly
encouraged. Since most halakhic decision-making is based on a pro-
posed, reasonable, particular interpretation of Talmudic sources, 1 will
examine the texts in question from fresh perspectives, with the hope
of finding alternate, yet valid ways of interpreting them. If studies of
this sort proliferate, they may someday serve as the basis for a respon-
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sum supporting increased options for women to participate in, and also
lead, synagogue ritual.

A. Women and Public Prayer

Broyde’s essential point is that women are not obligated to public
prayer and hence cannot serve as prayer leader. That is, he accepts
my contention that, according to the codes, women are obligated to
pray,® and that the obligation to pray is a necessary but not a sufficient
condition for serving as sheliah ztbbur, but asserts that there is yet another
necessary but not sufficient condition: the obligation to pray in a minyan.
Men are so obligated; women are not.

This is not a correct reading of the sources. If we consult the Tal-
mud, the first work to speak of prayer as a regular ritual, we find nu-
merous statements about the frequency of prayer, its time parameters
and its contents. We also find a vision of ideal prayer as taking place
in a group setting, with one person reciting the blessings for others
who neither know the words nor have a text. Several pages in tractate
Berakhot (6a-8b) speak of the benefits of praying together with others
in a synagogue, suggesting, among other things, that communal peti-
tions cannot be ignored by God. But nowhere does the Talmud state
that a Jew has to pray with others; all that is required is to pray several
times daily.

Furthermore, upon opening the Shulhan Arukh to OH 55, as rec-
ommended by Broyde, I find no statement about the obligation to public
prayer, only that a minyan is composed of ten adult, free, males.* To
this statement I will return shortly. But, when I turn to OH 90, also
referred to by Broyde, I find the following rule: “A person should
make every effort (yishtadel) to attend services in a synagogue with a
quorum; if circumstances prevent him from doing so, he should pray,
wherever he is, at the same time that the synagogue service takes place”
(90:9). “Every effort” is not synonymous with absolute obligation. Com-
munal prayer is a preferred option, for reasons already made clear
in the Talmud, but it is not a requirement.’

It is therefore incorrect to conclude that to serve as a prayer leader
it is necessary to have an obligation to pray in a minyan, and since women
do not have such an obligation, they cannot serve as prayer leader.
No Jew, according to Karo, has an obligation to public prayer.®

B. Women and Minyan

A different challenge to my article, raised, in particular, by Dr.
Joel B. Wolowelsky, is: if a woman does not count in a minyan, how
can she be deputized to lead the minyan in prayer? If we assume that
the only ones who may lead the minyan are those who count in it (an
assumption that requires proof and further study), then, even if we
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were to set aside other issues, like k'vod hazibbur (dignity of the con-
gregation), unless women count in a minyan they cannot lead it in prayer.
As noted above, Karo’s Shulhan Arukh (OH 55:1), apparently for the
first time in halakhic history, limits the prayer minyan to men only.”
In response, I note at the outset, that in all four cases where the
Talmud or its commentators allude to gender and minyan, opportunities
for minyan participation are extended to women. The only possible ex-
ception, on which authorities differ, is the minyan of three (or ten) re-
quired for zimmun (call to Grace). But all the reasons given for this
exception apply only to this ritual.” Analysis of these rulings will enable
me to formulate a general statement about women and minyan.”

1) Reading the Megillah (Scroll of Esther)

Since R. Joshua b. Levi (BT Megillah 4a) obligates women to read
or hear a reading of the megillah, just like men, it follows, according
to some authorities, that women may count in the minyan for reading
the megillah, and even read it for men, ' The critical issue is obligation:
if women are obligated in the same way that men are, they may count
in a minyan just as men do. This principle is stated most clearly by
the thirteenth century Provencale commentator, R. Menahem b'R.
Shlomo Hameiri (Meiri): “Some say that for all cases in which a minyan
of ten is necessary (kol shehi zerikhah la’asarah), if women’s obligation
is equivalent to that of men, they may join the minyan.”“

2) Public Reading of the Torah

The Mishnah (Megillah 4:3, Megillah 23b) states that no fewer than
ten must gather to read the Torah in public. A tannaitic source (baraita),
cited on the immediately preceding page, says that women may be called
to read from the Torah in public, and that, in fact, everyone, even a
child, is qualified to read. Can there by any doubt, in these circum-
stances, that women count in the required minyan?'? The source does
go on to say that the rabbis ruled that women, nevertheless, should
not read because of the honor of the congregation, a concept which
I discussed in my prior article. It seems clear to me, and certainly rea-
sonable, that their special concern and ruling about women reading
in public had no effect on women being part of the minyan for this
reading, or on their obligation, along with men,'® to hear a reading
of the Torah, neither of which involve the honor of the congregation."

3) Grace

According to some authorities, women’s obligation to recite Grace
is Biblical, and a woman can therefore recite Grace for a man.'” It
would also seem to follow that she could then count in the quorum
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of three for zimmun and the quorum of ten for zimmun in God’s name.
In fact, R. Judah Hacohen (Mainz, c. 1050) and other authorities rule
that a woman may count in a men’s zimmun.'® As for M. Berakhot 7:2,
which seems to exclude her, as well as slaves and minors, from joining
a quorum of three for zimmun, it is interpreted by major Talmudic
commentators as referring only to women joining with male slaves and,
as a result, behaving in a promiscuous manner.'” Women joining with
free men would not do so and are not subject to this conclusion. More-
over, if women never count in a minyan, why single out zimmun to say
so? Zimmun would be better interpreted in such a case as an exception
to the rule, rather than (illogically) as the case that proves a general
rule. I will return to this point shortly.

4) Sanctification of God’s Name (Kiddush haShem)

If a Jew is asked to violate a commandment of Torah in a public
setting, or else die, he must choose death.’® A public setting is defined
as the presence of a minyan of ten Jews (asarah b'nei adam). According
to some recent authorities, women are counted in the minyan for kiddush
hashem because they, like men, are obligated by this mizvah.'? Again,
the principle at work here is that people who are similarly obligated
join together to form a minyan.?"

Basing myself on these four examples, I would now make the fol-
lowing claim: the general defining quality of those who count in a minyan
is obligation, unless explicitly stated to the contrary. Since women are
obligated to read the megillah, die for kiddush hashem, recite Grace, and
theoretically are qualified to read the Torah in public, just like men,
and may therefore count in the minyan for these mizvot, and since, as
I demonstrated in my previous article, women are obligated to pray
at least twice daily, just like men,?! it follows that they may count in
the minyan for prayer. Please note that this conclusion was arrived at
solely by analyzing the relevant Talmudic material and associated com-
mentaries, not by engaging in speculation about women’s nature or
role.**

An altogether different approach for counting women in a minyan
can be made by conducting a holistic reading of M. Megillah 4:3, the
core text on the subject of minyan. This passage lists ten rituals for
which a quorum of ten is necessary: “One may not engage in a respon-
sive reading of Shema,?® pass before the ark (i.e., serve as prayer leader),
recite the priestly blessing, read from the Torah, read from the Proph-
ets, ... recite the funeral or wedding blessings, or include God’s name
in the call to Grace, with fewer than ten present.”

It 1s striking that the mishnah does not modify the word “ten:”
it does not specify men, women, or a combination of both who must
be present.** Regarding only one of these ten cases, that of reciting
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Grace jointly, does the Misnhah, elsewhere (M. Berakhot 7:2), according
to some interpretations of the text, explicitly exclude women from form-
ing the requisite quorum.”® Even if those interpretations are accepted,
it is still reasonable to assume, applying the Talmudic reasoning of hu
d’lo, that for the other nine cases, the group of people that needs to
be present for the ritual to be performed may be composed of both
men and women. In other words, if we know that women never count
in a minyan, why single out zimmun as the only case where this is expressly
stated? Or, if zimmun is the source of the assumed general rule, by
what logic do we deduce a general statement from a single case, if the
Talmud does not do so? Indeed, one can see a reason why the Talmud
would single out zimmun as a case where, even though women would
normally be included, here they should be excluded: to assure that the
levity of a group meal not be carried over to the serious, Biblical mizvah
of Grace after meals.?® Furthermore, the gemara, in expatiating on M.
Megillah 4:3, even when deriving from Scriptual texts (one of which,
Numbers 14:27, refers to a group of ten men) that a quorum is composed
of ten, does not say that the ten have to be men, though surely this
was the place to derive the male requirement.?” But the Talmud does
not do so here or anywhere else.

What these ten cases requiring a minyan have in common is that
the rituals they refer to — a prayer service, a funeral, a wedding, and
a call to Grace in God’s name — are all public. If we were to ask ourselves
the fundamental question of why they should not be performed with
fewer than ten people present, the obvious answer that addresses all
ten cases is: it would compromise either the dignity of God, to whom
one prays, or of the deceased, the mourners, or the wedding celebrants,
the very people for whom these rituals are being performed, it fewer
than ten people made the effort to attend these important events. Note
that this mishnah does not say that obligation is a sine qua non for in-
clusion in the minyan. Rather, it comes to teach one point, and one
point only, that these rites cannot properly be performed in private,
in the presence of fewer than ten individuals.

Thus, although not usually interpreted in this way in the past, it
is entirely possible that this mishnah is saying that counting n a minyan
of ten for prayer, or for any other purpose, is not a function of one’s
obligation to perform that mizvah but of one’s personhood or standing:
any Jew whose presence at a particular rite would confer dignity on
the occasion may be counted in the minyan for that occasion. This might
explain why the Talmud never says that asarah (ten) always refers to
males. Not only men but also women who come to a funeral honor
the dead. Not only men but also women who come to a wedding honor
the bride and groom. And, therefore, not only men but also women
who come to a prayer service (to discharge their respective, identical
obligations to pray) honor God, whose glory is greater if worshipped
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by greater numbers (b’rov am hadrat melekh).?® Probably, for this reason,
the Talmud also says that one’s prayers find greater receptivity by God
if offered in a minyan. Shall we say that women are equally obligated
in prayer but men should have a better chance of having their prayers
accepted because only they can form a minyan?* Is this the way our
Sages want to be understood?*"

It follows that, according to the mishnah we have been discussing
about the rituals that require a quorum of ten (Megillah 4:3), women,
too, count in the quorum for prayer. Should one suggest that in the
past women were not viewed as equal to men in social status and for
that reason were not considered able to confer dignity on the occasion
and could not, therefore, count in the minyan, 1 would respond, first,
that the gemara chose to be silent and rely on social mores and not
law to determine women’s role. Second, since these mores have changed,
there is no reason that women should not be counted in all minyanim.*'
Karo’s sixteenth century ruling on a minyan of ten males reflects the
prevailing social mores of his day; but his ruling relies only on Talmudic
texts requiring ten persons and, I believe, I have convincingly dem-
onstrated that the Talmud did not specify gender anywhere (with re-
spect to a prayer quorum).”? Its evident intent was to avoid stigmatizing
women with such a halakhic disqualification and rely instead on social
attitudes to dictate the extent of women’s participation in public
prayer.®® Today, of course, those attitudes have changed, and women’s
right to participate should change accordingtly.**

A source that has more to say on the subject of women and minyan
is Berakhot 45a,b. The mishnah there states that three or more men
who dined together are required to say Grace together, with an opening
call. The gemara, in an attempt to explore the boundaries of the
mishnah’s rule, asks: If two men dined together, may they choose to
issue a call to Grace even though they are not obligated to do so?

After analyzing and rejecting several tannaitic sources that might
have provided an answer to this question, the gemara brings the fol-
lowing text: “A group of women (presumably three or more) may recite
the opening call to Grace; a group of (non-Jewish) slaves may recite
the opening call to Grace; but a mixed group of women, slaves, and
minors may not recite the opening call to Grace.” The gemara then
continues: “Behold, since [even] one hundred women are equivalent
to no more than two men and yet they, the women, may join for Grace,”
[this suggests that two men may do the same]! But the gemara rejects
this conclusion by saying that this case — three or more women gath-
ering to say Grace — is different from that of two men because, for
the purpose of praising God, three or more women constitute more
than two minds (ikha dei'ot). 1f so, the gemara wants us to conclude,
one cannot learn from the case of three or more women about the
case of two men.*
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The first thing that needs to be done is to analyze the force of
the gemara’s statement of the equivalence of even one hundred women
and two men. While the statement appears, in form, to assert a standard
and well-known principle, this is not so. It appears here, cited by the
anonymous Talmudic voice (stama d’'gemara), and nowhere else. This
weakens its force.*® Second, even granted that it has value, it would
seem to follow from here that women may at least complete a men’s
minyan, viz., if eight men gather for prayer, one can certainly argue
that a group of three or more women could complete the minyan, be-
cause three or more women are equivalent to two men.*” If that is
true, there is no reason why — from a minyan standpoint — one of
the women could not be the sheliah zibbur.

Finally, an excellent argument for counting women in the minyan
is provided by none other than Karo himself. After stating in the Shulhan
Arukh (OH 55:1) that a minyan is composed of men only, he adds, in
55:4, that one may not complete a minyan with a minor, a slave, or
a woman. It is clear why Karo found it necessary to mention the in-
eligibility of a slave and a minor — the gemara (Berakhot 47b-48a) deals
extensively with these matters. But, since neither the Babylonian nor
the Jerusalem Talmud considers the possibility of having a woman com-
plete a minyan, why did Karo find it necessary also to mention the in-
eligibility of women? The answer is to be found in his own writings,
in his commentary on R. Jacob ben Asher’s Tur, called Bet Yossef, the
forerunner of the Shulhan Arukh.

After a lengthy statement on minors and minyan completion (OH
55), Karo raises the completion issue with regard to women. He cites
the Mordecai (Germany, 1240-1298), who writes, in the name of Rabbenu
Simhah (apparently of Speyer, c. 1200), that a slave or @ woman may
complete a minyan for prayer or Grace. In explaining this remarkable
statement, Karo says that Rabbenu Simhah fixed the halakhah like Rab-
benu Tam, a prominent French Tosafist (1100-1171), who decided, like
R. Joshua b. Levi (Berakhot 47b), that a slave may complete a minyan.
And, since it is a well-established Talmudic principle that slaves and
women, generally, have the same standing with regard to mizvot,™ it
follows that a woman, too, may complete a minyan.

Were Karo to end his comments here, even if he were to add that
he rejects the view of Rabbenu Simhah, it would have served our pur-
poses well: not only does he choose to cite Rabbenu Simhah’s liberal
position on women and minyan completion, he even supplies him with
a text-based rationale.” But Karo goes further. He goes on to say, ap-
parently relying on a Tosafot (Berakhot 48a) that only deals with minors,
that since Rabbenu Tam did not wish to count women in a mmnyan (lo
razah la’asot ma’aseh), no one could, from that time on, treat this matter
lightly; as a result, it became standard practice not to include women
in a minyan at all (v'khen nahagu ha’olam shelo lezavef ishah k'lal). With
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these words, Karo indicates that he does not reject Rabbenu Simhah’s
position because of halakhic insufficiency,*® but for a different reason
altogether: that he does not wish to tamper with established practice,
a topic I will address shortly. It therefore appears that Karo, although
he rules otherwise, provides a textual basis for permitting a woman
to complete a minyan and thereby serve as sheliah zibbur.

C. A Woman as Sheliah Zibbur: Shema

Another related challenge to women serving as sheliah zibbur, also
raised by Wolowelsky, is: if women are exempt from reciting Shema
(M. Berakhot 3:3), how can they discharge the obligations of men who
are required to recite Shema in the morning and evening service? The
answer is that for Shema, unlike tefillah (petitionary blessings), each per-
son is required to recite its three Biblical passages*' for himself.** Note
that there is no “amen” response at the end of each paragraph. It there-
fore follows that if a female sheliah zibbur leads the congregation in the
recitation of these fundamentally important passages, e.g., by reciting
the concluding words out loud, she is not discharging the individual
obligations of any man in the group, but simply maintaining prayer
decorum by having people start and finish at approximately the same
time. This recital of Shema is not to be confused with the Mishnah’s
statement that to read Shema responsively (lifros al Shema)*® a minyan
of ten is required. Unlike barkhu, which is skipped if there is no minyan,
Shema is recited in all circumstances, privately if necessary.**

D. A Woman as Sheliah Zibbur: Musaf and Festival Prayers

Some may say that since the Talmud’s rationale for women being
obligated in tefillah is that they, too, have petitionary needs, it follows
that they are only obligated in weekday tefillah, which is petitionary,
and not the musaf and festival tefillot, which are not. The short answer
to this is that no prayer is entirely petitionary or not petitionary. There
are petitionary elements in the tefillot of musaf and of the festivals, along
with the praise and sanctification of the day that is also included. More-
over, the Talmud does not say that women are obligated only if, and
to the extent that, a prayer is petitionary. The Sages would hardly divide
up women’s obligation in such a way. They simply provide a reason
that is generally applicable (most tefillot are petitionary because the
largely petitionary weekday tefillot dominate the liturgical schedule) as

the basis for saying, without limitation, that women are “obligated in
tefillah.”*®
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E. A Woman as Sheliah Zibbur: kol b’ishah ervah

Another argument that one could raise against having a woman
serve as prayer leader is that her voice would distract men from prayer
rather than help them focus on it. The prohibition referred to is the
Talmudic phrase, “kol b’ishah ervah,” which means that a woman’s (sing-
ing) voice is sexually arousing. However, this phrase, as used in Berakhot
24a, the only time that it appears in the Talmud in a halakhic context,*’
is invoked to stop a man from reciting the nighttime Shema while hearing
his wife’s voice as they are preparing for bed.*” I think it is clear that
the principal occasion that the Talmud had in mind for banning a man
from hearing a woman’s voice was an intimate one, a time when hearing
her voice, like seeing an exposed part of her body, was likely to distract
him from pondering the meaning of Shema.

The strongest proof of the limited Talmudic application of “kol
b’ishah” is the Talmud’s own statement that women are halakhically qual-
ified and would be permitted to read from the Torah in public, were
it not for the dignity of the congregation.*® Were hearing a woman’s
voice reading sacred Scripture in a public, liturgical setting a problem
of kol b’ishah, the gemara certainly would have said so. Similarly, as noted
above, there are a number of authorities who hold that a woman is
obligated to hear the megillah read, just like men, and can therefore
count in the minyan and read for the entire minyan, men and women
alike. Again, were kol bishah relevant, permission of this sort would
not have been extended to women. And finally, when asking if a woman
can recite Grace for a man (Berakhot 20b), the only issue raised by the
gemara concerns the relative levels of obligation of women and men.
That would be moot were kol bishah relevant.

F. A Woman as Sheliah Zibbur: mehizah

As for synagogues in which men and women sit separately and
a partition (mehizah) is erected between them, a woman could still serve
as sheliah zibbur if she stood before a podium placed on her side of
the partition. There is no rule that the prayer leader must lead from
in front of or in the middle of the men’s section. Furthermore, if a
woman can read from the Torah at the reading desk with men, without
mehizah posing a problem, surely she can serve as sheliah zibbur without
mehizah posing a problem!49

G. Established Practice (minhag) and the Views of Aharonim
(recent commentators)

Some may assert that the exclusion of women from minyan is ha-
lakhically validated, despite the absence of Talmudic authority, because
it has been prevailing practice — minhag — for centuries. However,
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even though I recognize the binding force of minhag and the important
role it plays in the development of normative Jewish practice, 1 think
one can find instances in which custom does not determine Jewish prac-
tice for the future. It seems to me that it is very hard to formulate
halakhic rules that define the boundaries and give predictable criteria
for which minhagim will be upheld and which will not.

A preliminary, but important observation by way of responding
to the charge that even cogent halakhic reasoning cannot disturb minhag,
is to note that prevailing practice is not always synonymous with minhag.
A practice qualifies as minhag, I believe, only if it was consciously adopt-
ed as a religious practice. It a practice receives its fundamental sanction
only from the normal, social habits of Jews and Gentiles, it does not
become a religious practice, that, with the passage of time, would take
on the aura of law.”® It can hardly be disputed that women’s domestic
role was a given, throughout the world, from the end of the pagan
period until relatively recently.

On the other hand, if a practice arises because it is thought to
be religiously required and then turns out not to be so, the custom
is not binding.>' Thus, if the exclusion of women from public ritual
arose because it was thought to be religiously required, when in fact
it was not so required, it is not necessarily binding. I believe that further
research will confirm that Karo’s decision excluding women from minyan
eligibility for prayer — apparently introduced into halakhah by him
in the sixteenth century — rests on a socially conditioned view of Tal-
mudic sources, and certainly goes beyond Talmudic requirements or
any consensus of Rishonim.>

There are also other grounds for rejecting the contemporary prac-
tice of excluding women from full participation in synagogue ritual.
One is the ban on adopting Gentile practice, hukot hagoyim.”® Given the
Talmud’s silence on women and minyan, one may ask whether the prac-
tice of excluding women from the minyan developed and was maintained
as an imitation of Gentile religious practice, specifically the original
Christian, i.e., Catholic practice, that insists on a male priesthood with
its special liturgical function.®® If so, it may be rejected as Jewishly un-
acceptable.

Another is the fact that rabbinic authorities have the right to alter
entrenched custom for reasons that they deem compelling, such as an-
swering the educational or spiritual needs of the community. Probably
the best known instance of such a change regarding women is Hafez
Hayyim'’s decision to permit teaching them classical Jewish texts — de-
spite the fact that for centuries women had not been given this kind
of education and there is even Talmudic basis for not doing so.”®

Finally, there is the possibility of rejecting customs that the rabbis
consider inequitable and unjust.>® According to Rabbi Jonathan Sacks,
“to the extent that precedent and consensus allow,” the law should be
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“sensitive to the needs and rights of women.”” 1 have no doubt that
Rabbi Sacks would strongly argue that precedent and consensus — par-
ticularly since the advent of the Aharonim — do not allow a change
now in the matter of women and minyan participation or leadership.
But the view that we must be indefinitely locked into an unjust and
inequitable practice is one that I cannot share, given the analysis of
this paper.

Moreover, the views of Aharonim, even Karo, though deserving of
great respect, have not generally been considered immune from ques-
tion, especially where — as here — they are not explicitly supported
by the Talmud or a consensus of Rishonum (rabbinic scholars prior to
Karo), and alternative, equally reasonable readings of those sources ex-
ist. It should be noted that the views of the Aharonim have prevailed
during a period — a long period to be sure — when, because of ac-
cepted, deeply ingrained social attitudes, no questions were raised chal-
lenging their views, at least not until very recently. In this regard, to
the extent that the longstanding view of excluding women from the
quorum for communal prayer is based on women’s exclusion from the
quorum for zimmun,”® assuming the latter exclusion is the majority view
of Rishonim, the halakhic process permits the reviving of the minority
opinion of Rishonim®® on that issue as legitimate for our times; this would
provide the basis for allowing women to be included in the minyan for
prayer as well.*’

Finally, an area for further inquiry is the radically formulated his-
torical insight of R. Abraham Isaac Kook, who writes that necessary
halakhic change may sometimes be brought about by the gradual adop-
tion of practices that temporarily violate existing halakhah. Although
such a break would first be introduced by only a few individuals, it
could later be accepted by the observant community at large.®'

H. Conclusions

[ address, in this paper, all Jews who are willing to examine with
an open mind the halakhic issues of women’s role in public prayer.
I write as one who believes in halakhah, but also as one who believes
that research, including a fresh look at long held views and practices
based on a careful examination of the classical texts that underlie those
views and practices, is a worthwhile endeavor for the ongoing halakhic
process.

When people debate for the sake of Heaven, as in this case they
surely do, the final arbiter i1s the observant community. That populace,
after educating itself in all the fine points of the many issues, will choose
which reading of the texts and which halakhic opinions to accept. For
the sake of Jewish women and their need for spiritual self-expression,
I hope it will be mine.
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NOTES

1. Some examples of this literature are: Avraham Weiss, Women at Prayer (NY:
Ktav, 1990); Eliezer Berkovits, Jewish Women in Time and Torah (NY: Ktav, 1990); David
Feldman, “Women’s Role and Jewish Law,” Conservative Judaism (Summer 1972):29-35;
Herschel Schachter, “Ze’i Lakh B’ikvei Hazon,” Bet Yizhag 17, 5745 (1984-85):118-134;
Aryeh A. Frimer, “Women and Minyan,” Tradition 23(4) (Summer 1988):54-77.

2. For example, Weiss suggests that women be permitted to pray together, not
as a quorum but as private individuals, and Frimer and Feldman suggest considering
ten women to be a minyan for purposes other than daily prayer.

3. One point I made in my previous article on this topic needs modification: rather
than say that the segment of gemara on Berakhot 20b is ambiguous about the nature
of prayer, I would say that it clearly decides that prayer is a time-bound positive mizvah
and women are obligated for a special reason — because prayer is petitionary. A better
translation of the text is as follows: one might think that daily time-bound rabbinic prayer
is like a positive time-bound mizvah, because of the verse, “evening, morning, and afternoon”
{and that women are therefore exempt, as they generally are from such mizvot]; the
[tanna therefore] comes to teach us [that such prayer is a positive time-bound mizvah
but women are, nevertheless, obligated for the special reason mentioned above]. As to
whether women'’s obligation extends beyond the amidah, see discussion of Shema, below.

4. Beyond adult, free, and male, there is a long list of desirable, but not necessary,
characteristics for a regular sheliah zibbur: honest, pious, of good repute, modest, per-
sonable, possessing a good voice, fluent in Bible (53:4). The Shulhan Arukh goes on to
say that if no such person is available, the minyan is to select someone who is wise and
pious. It then talks about appearance and the preference for a beard (possibly to be
understood as a requirement to appoint someone older than thirteen) and draws a picture
of a sheliah zibbur who reflects well on the congregation, whose prayer will be listened
to because of his own fine personal qualities. There are, thus, two issues: the dignity
of the congregation, as expressed by the desire for a good voice, appealing manner,
and dignified appearance, and the efficacy of the sheliah zibbur in bringing the prayer
before God, as expressed by the requirement of piety.

5. Maimonides, whose opinions are often incorporated by Karo into the Shulhan
Arukh, similarly says: “Communal prayer is always heard ... therefore, a person should
join the group [for prayer]; he should not pray by himself if it is possible for him to
join the group” (Hilkhot Tefillah 8:1). This statement, too, falls short of absolute obligation.
See also, for example, Berakhot 7b and n. 6.

6. Weiss, Op. cit. (pp. 40-41), cites R. Yitzhak Ya’akov Fuchs, Hatefillah Bezibbur,
who states that there is an ongoing controversy on this topic. This hardly justifies Broyde’s
view that the issue is a settled one. Alternatively, it may be that in early Sephardi com-
munities both men and women were obligated to attend services (see n. 52).

1 would like to respond to one further objection by Broyde, namely, that I am
wrong in asserting that the Talmud links gender and social status. It seems to me that
Broyde overlooks the fact that the son or child mentioned in the baraita is a minor.
If so, it is the very inclusion of children in this passage that proves my point about
lesser social status. If one reads the passage in context, it makes the following point:
despite the obligation of women and children to recite Grace, assumed by Rava — who
introduces this baraita — to be Biblical and therefore identical to that of men, the head
of household should be “cursed” if these individuals recite Grace for him. The only
reason that comes to my mind for this strong statement, since obligation is not an issue,
is that both women and children are of lower social status.

Further support for my assertion that the Talmud, even according to its traditional
interpretation, links gender and status, as well as age and status, can be found in the
following passages:

1) According to Rashi (Succah 38a, s.v. v'tave lo me’eyrah), the reason that the mishnah
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(Succah 3:10) says that a man is “cursed” if he depends on a woman to recite Hallel
for him, but is not cursed if he relies on a man, is that “...if he knows how to recite
Hallel for himself, he shames his Creator (mevazeh et Kono) by appointing prayer leaders
(sheluhim) like these (his wife, child, or slave).” But why, one may ask, would God be shamed
if a knowledgeable woman leads a knowledgeable man in the recitation of Hallel? Rashi
is, therefore, saying, in words that are simple to understand, that even in a case in which
the head of household is not ignorant, it is shameful for him, according to the mishnah,
to be prompted by people of lesser social status. Cf. Tosafot, s.v. ulehi lo me’eyrah.

2) According to Rashi (Megillah 24a, s.v. v’eyno nose’ et khapav), the reason that a
minor koken may not bless the congregation (M. Megillah 4:6) is that it is not dignified
for a group [of adults] (ske’eyn kavod lazibbur) to be subject to a child’s blessing (sheyehu
khefufin levirkhato). Rashi uses the term “kavod lazibbur” in a very clear way: for adults
to be blessed by a minor compromises their dignity. This is a social rather than a religious
rationale.

7. See also, n. 52. The apparent lack of a Talmudic basis for the requirement of
males for a prayer quorum is highlighted by the Vilna Gaon’s deriving this requirement,
two centuries after Karo, from women’s exclusion from the quorum for Grace After
Meals; see n. 58. Karo, as we shall soon see, provides a strong theoretical basis for a
woman to complete the minyan and, hence, in my view, to lead it. The Rosh (Berakhot
47b) states that, according to some, children and slaves, provided they are circumcised, may
complete a minyan. Given the context of his decision, his intention, evidently, is not to
exclude women (by that proviso) but to add a circumcision requirement in the case of
slaves and children.

8. See discussion of zimmun later in this section. See also, Frimer, Op. cit., p. 65.

9. The fact that Talmudic sages chose to rely on the social norms of their day,
rather than to state expressly that minyan requires ten males, is a choice that has halakhic
consequences that cannot, and should not, be ignored.

10. RaN, end of Megillah, Chapter 2, s.v. hakhol khesherin. See Feldman, Op. cit.,
pp. 36-37. See also Weiss, Op. cit., pp. 4849 and notes. Rashi (Arakhin 3a, s.v. la’atuye
nashim) explicitly states that women are fit to read the megillah for men and thereby
discharge their obligations. This may be deduced from M. Megillah (2:4) which states
that “all are fit to read the megillah, except for deaf-mutes, imbeciles, and minors.”

11. Meir,, Megillah, p. 24, ed., Moshe Hershler (Jerusalem: Makhon Hatalmud Hayi-
sraeli Hashalem, 1968). See also notes 187, 189. Meiri himself rules otherwise.

12. A remarkably similar line of reasoning is proposed by R. Judah Hacohen in
reference to women counting, along with men, in a quorum of three for Grace (Tur
OH 199). Since the only question that the gemara asks is, “may a woman lead Grace
for men and thereby discharge their obligations” (Berakhot 20b), it follows, he says, that
the gemara has already concluded that women count in the zimmun together with men.

More research needs to be done on the status of minors who have reached a level
of intellectual maturity and are able and permitted to read from the Torah in public
(M. Megillah 4:4). Would such a minor count in the minyan?

13. Massekhet Soferim 18:4. See also Magen Avraham OH 282:6 and Arukh Hashulhan
OH 282:11 who qualify this obligation. For a full discussion of this issue, see Elyakim
G. Ellenson, Ha'ishah V’hamizvot, Vol. 1 (Israel: World Zionist Organization, 1977), pp.
118-121.

14. Is there any argument that can be made that women are expressly qualified
to be called to read from the Torah and obligated to hear the reading but are excluded
from the minyan required to hear it? I can think of none, other than the possibility that
one can lead the minyan and be obligated without being a part of it. But if that is so,
what happens to Broyde’s and Wolowelsky’s assertion, or assumption, that one cannot
lead a minyan without being part of it? Cf. Sefer Hamikhtam, p. 82, in Ginzei Rishonim,
Berakhot (Jerusalem: Makhon Hatalmud Hayisraeli Hashalem, 1967).

Posted with permission from American Jewish Congress

Copyright © 2001. All Rights Reserved.

PSR 32 A R



SOME THOUGHTS ON HALAKHIC ADJUDICATION : 409

15. See my article in JUDAISM (Winter 1993):102, n. 19. See also Berkovits, Op.
cit., pp- 83-92.

16. Tur OH 199; for other authorities permitting joint zimmun of men and women,
of three and also ten, see the discussion of joint zimmun (n. 16), in the article on women
and zimmun, in this issue of JUDAISM, by Ari and Naomi Zivotofsky.

17. See, for example, Bartenura and Tosafot Yomtov who interpret this mishnah in
this way, reading it together with a baraita introduced as Ta Shma on 45b. This is probably
not, in my opinion, the simple meaning of the mishnah, but clearly the mishnah is at
least ambiguous, given the authorities I have cited (who, thus, support my overall view
that women may be included in a minyan). See Berkovits, Op. cit., pp. 89-90, for a survey
of opinions on this matter. Regarding the view of R. Judah Hacohen see the article,
cited in the previous note, by A. and N. Zivotofsky, n. 22.

18. Sanhedrin 74b.

19. R. Joseph Engel (d. 1920) as cited by Feldman, Op. cit., p. 37. See also Frimer,
Op. ct., p. 60.

20. Feldman, Op. cit. (p. 36) and Weiss, Op. cit. (p. 47) define minyan in exactly
that way. See also Frimer, Op. cit., p. 56.

21. The evening service was originally optional even for men.

22. The issue of women’s exemption from Shema will be discussed in the next sec-
tion. For a survey of the different views on women’s nature and role, see Blu Greenberg,
On Women and Judaism (Philadelphia: JPS, 1981), pp. 83-85. See Frimer, Op. cit., pp.
61, 64-66.

23. This is one of many possible readings of an ambiguous and controversial text.
See notes 42 and 43.

24. Seymour Siegel, NY Times, September 1, 1973; Berkovits, Op. cit., p. 82; Green-
berg, Op. cit., p. 103, n. 13.

25. M. Berakhot 7:2 only excludes women from a quorum of three, but the au-
thorities who exclude women presumably extend the restriction to a quorum of ten as
well. See discussion above, notes 16 and 17.

26. See Frimer, Op. cit., n. 79, and n. 40 of this paper. While some authorities
would exclude women from all minyanim because of modesty considerations (an issue
beyond the scope of this paper), such concerns plainly do not apply in a synagogue
context, and particularly where a mehizah is used.

27. The gemara knows very well how to derive number end gender when it wants
to do so. Thus, in She'vuot 30a, in discussing the requirement of two witnesses in litigation,
the gemara specifically says that the two must be men, citing a Biblical text where the
word men is used. I also think it interesting that the word edah in Numbers 14:27, which
is used to derive the requirement of ten, is also used two chapters later, in the episode
of Korah’s rebellion, to refer to men and women alike, in Numbers 16:21,24,26. Finally,
I was intrigued by Rashi's comment (s.v. hatashhit bahamishah) on Genesis 18:28, which
suggests that Abraham felt the need for there to be a minyan of ten righteous persons
in each of the five cities that God intended to destroy if they were to be saved. Are
we to understand that if those ten righteous persons included some women, or were
all women, that Abraham and God would have been content for those cities to be wiped
out? Compare Rashi and Targum Yonatan at Gen. 18:33.

28. Proverbs 14:28. There is no independent basis in the Talmud for disqualifying
women from participating in devarim shebikedushah (e.g., hearing the Torah read or form-
ing a minyan of ten for zimmun), as is sometimes asserted. These rituals require a minyan,
and women have been generally assumed to be disqualified from a minyan. But the Talmud
does not declare women ineligible to participate in any of these rituals.

29. That the Sages felt that women were entitled to the same basic blessings and
benefits as men, is made clear in Kiddushin 34a. In response to the suggestion that women
should be exempt from affixing a mezzuzah, just as they are exempt from the study of
Torah, because the two mizvol appear in consecutive verses (Deuteronomy 11:19 and
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20), the gemara says: “You cannot think so, because it is written: “And you shall write
them upon the mezuzot of your house ... so that your days will be increased” (v. 21)
— do only men need long life, and not women?”

30. In this regard, some authorities assert that there are different types of minyan
for different rituals, and that women are included in the minyan for megillah, for example,
because that merely involves giving publicity to the miracle, presumably in contrast to
other minyan cases where something more is involved (Frimer, Op. cit., p. 63). But is
not publicity, the tendering of honor and respect to God and human beings in greater
numbers, the essence of minyan in all cases, and certainly in the case of public prayer?

31. The argument that minors also could count in a minyan can easily be rejected
by the assertion that they lack da'at (intellectual maturity), a quality that the gemara does
ascribe to women (Berakhot 45b). Slaves lack social standing. See also n. 12.

32. See Berkovits, Op. cit., p. 82, who assumes that the Sages undoubtedly “added”
the requirement that only males can be part of the minyan at a later time, but provides
no indication of when, where, why, and by whom that event occurred. As to Karo, see
also n. 52.

33. It is even possible that Maimonides omits the word “males” when defining the
composition of a quorum for prayer (Hilkhot Tefillah 8:4-6), but includes “males” when
speaking in a later chapter of reading from the Torah (Hilkhot Tefillah12:3), because
he, too, recognizes that women are not to be consistently excluded from forming a minyan.
Since Maimonides is exact in his formulation of the laws, omission by him here of a
word that one would expect him to use, one that the Talmud uses elsewhere (see n.
27), one that other law codes use later, and one that he himself uses elsewhere, is telling.
Note, however, that Maimonides seems to contradict himself: in 8:4, when discussing
a prayer quorum of ten, Maimonides lists public reading of the Torah as a ritual for
which a quorum of ten is required, which presumably means both males and females,
but in Chapter 12, where he deals exclusively with the public reading of Torah and
Prophets, he says that ten men are necessary. In addition, in Hilkhot Berakhot 5:7, Mai-
monides states explicitly that women do not form a quorum of ten for Grace and may
therefore not add God’s name to the zimmun. Perhaps he limits women in this way only
with respect to zimmun because of its halakhic peculiarities.

34. In this regard, this case is somewhat like women’s headcovering, where a number
of authorities interpret prior halakhic requirements to apply only so long as social mores
equate headcovering with modesty. See the articles of Marc Shapiro, Michael ]. Broyde,
and Lilli Krakowski, in JUDAISM 39:154 (1990) and 40:79 (1991).

35. Rashi (s.v. da’afilu me'ah) says that if women are not obligated to perform a
certain act, three or more count as three men. This would imply that even three women
could complete a minyan for prayer if only seven men gather, since public prayer is
optional and not obligatory. The question that remains, however, is: Why do three women
have dei’ot but not ten?

36. David Halivni (Megorot Umesorot, Seder Mo'ed [NY: JTSA, 1975], pp. 1-12) points
out that the stama d’gemara is the most recently added layer of the Talmudic text. He
claims that it was incorporated into the pre-existing Talmudic units in order to weave
the diverse tannaitic and amoraic statements into a cohesive whole. It is rare that the
amoraic or tannaitic sources for the stama’s assertions are not readily available. There
are no such sources in this case.

37. See Tosafot (s.v. vha me'ah nashei) who say that even if many women add up
to only two men for a minyan for prayer (gibbuz tefillak), and for any other case where
ten are needed, still, for zimmun, they count as three. This statement lends itself to two
interpretations: 1) three or more women may count as two men for public prayer or
any other ritual that requires ten, such as a wedding (and, I would conclude, may therefore
complete a men’s minyan if eight have gathered); they may even count, on their own,
as a quorum of three ftor Grace; 2) ten women do not constitute their own minyan for
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prayer or for any other ritual requiring ten, because they are equivalent to no more
than two men; but, three or more women may constitute a quorum of three for Grace.

38. Hagigah 4a; Nazr 61la; Keritot Tb.

39. Mordecai, in Berakhot 7:158, mentions Rabbenu Simhah’s ruling on a woman
completing a quorum for Grace, and, in 7:172, mentions both this ruling and the one
regarding a woman or slave completing a quorum for prayer.

40. For example, Karo could have said that he feared that a mixed minyan would
lead to promiscuity, as did RaN about Grace with a mixed minyan (Megillah 19b), or
that women may not count because they are not circumcised, as argued Rosh in reference
to minyuan completion by women (Berakhot 47b).

41. The three paragraphs of Shema are: Deut. 6:4-9, 11:13-21, and Numbers
15:37-41.

42. See Frimer, Op. cit., notes 4a and 4b. In terms of the history of Shema and
tefillah, the latter remained fluid for a long time, throughout the tannaitic period it seems.
People who were not able to compose their own petitionary prayers (eyn tefilatan shegurah
b’fihen) had to rely on a prayer leader. See Saul Lieberman, Tosefta Kifshuta, Seder Zera’im
(NY: JTSA, 1955), pp. 31-32, and Joseph Heineman, Hetefillah Bitekufat Hatannaim
V’ha’amoraim (Jerusalem: Magnes Press, 1966), Chapter 3, and in particular pp. 36-37.
But Shema was probably known by all — it was of fixed content and length. Children
already learned to recite the Bible by heart.

43. Hanoch Albeck (Mishnah, Seder Moed [Tel Aviv: Dvir, 1952], p. 365) comments
that the leader would read the first half of each verse and the congregation would com-
plete it. Lieberman (Tosefta Kifshuta, Moed, pp. 1206-1207) writes that pores et Shema means
to introduce Shema, to recite the blessings preceding Shema. Rashi (Megillah 23b, s.v. eyn
porsin al Shema) gives an altogether different explanation. Interpreting pores as half, he
says that if a minyan of ten Jews missed Shema at the beginning of the prayer service,
then (at the end), one of them should recite kaddish, barkhu, and the first blessing of
Shema.

44. As for the blessings which precede and follow Shema, a point also raised by
Wolowelsky, it is possible, in a preliminary way, to suggest a number of halakhic lines
of reasoning that would permit women to serve as sheliah zibbur for this part of the service.

The first is based on the fact that the blessings that precede and follow Shema are
tied to Shema, in particular the redemption blessing following Shema which must imme-
diately lead into tefillah. When women, in the post-Talmudic cra, were obligated by the
rabbis to recite even one line of Shema, it follows that this new obligation carried with
it an obligation to recite the blessings as well, given their general inseparability from
Shema itself.

The second is based on the fact that these blessings, like the blessings of the tefillah,
are petitionary. They ask God for a new light on Zion, wisdom, redemption, and pro-
tection. 1f women are obligated to recite the tefillah because it is petitionary, but exempted
from reciting the three paragraphs of Shema, even though they are a confession of faith
and acceptance of the terms of God’s covenant, then the blessings preceding and following
Shema, which are not verses like Shema but rabbinic compositions like tefillah, are, therefore,
likely to be obligatory upon women.

The third is based on observed halakhic developments over the course of time.
A survey of the writings of various prominent decisors reveals a consistent trend over
time toward increasing women’s obligations in prayer: women are obligated by various
decisors to recite part or even all of Skema (see my previous article, n. 16, and Weiss,
Op. cit., pp. 23-24); Arukh Hashulhan obligates women to recite birkhot hashahar (OH 70:1);
Mishnah Berurah obligates women to say pesukei d’zimrah (OH 70, note bet); and Magen
Avraham obligates women to recite the blessings following Shema (quoted in Mishnah Be-
rurah OH 70, note bet). The argument now becomes: once women are obligated to this
many parts of the service, it stands to reason that they would be obligated to the other
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parts as well, i.e., the blessings before Shema. If so, they are not disqualified from serving
as sheliah zibbur even for men, whose obligation to these blessings is also rabbinic.

The fourth is a variation of the third. According to Rosh and Rambam (sce Weiss,
Op. at., p. 27, n. 58), the first of the two blessings preceding Shema does not require
a minyan, and hence there is no need for a prayer leader. The blessing following Shema
is obligatory upon women since it is not a time-bound commandment and is also tied
to the amidah (which is obligatory upon women). As for the second blessing before Shema,
it serves as the theological predicate for the entire tefillah, i.e., all the petitions of the
amidah, by describing God’s closeness, immanence, and intimate involvement in the world.
It is, therefore, quite clear that women should be obligated to recite this blessing as
well.

45. See Weiss, Op. cil., p. 30, who cites a number of authorites who obligate women
to recite the musaf prayers.

46. See parallel texts in Kiddushin 70a-b and ]. Hallah 2:1. 1t is not evident that
the voice referred to is necessarily a voice of song.

47. The surrounding discussion assumes that people shared beds and did not don
nightclothes. For further evidence of this, see, for example, Tosefta Berakhot 2.15: “If
two were sleeping in one tallit (cloak/blanket) they may not recite Shema unless this one
wraps himself in his garment and recites it, and this one wraps himself in his garment
and recites it. If a person were in bed with a young son or daughter, it is permitted
[to recite Shema].” Maimonides, basing himself on the Talmud, comments (Hilkhot Tefillah
3:18): “Two who are sleeping in one (allit may not recite Shema . . . unless a tallit separates
the two of them so that their bodies do not touch from the hips down. But if somcone
were sleeping with his wife or small children, their bodies are like an extension of his
own and he will not notice them (v'eyno margish meihen). Therefore, even if his body
touches theirs, he averts his face ... and recites [Shema].” Note that several paragraphs
earlier (3:16) Maimonides says that a man may not see any exposed part of a woman's
body, even his wife’s, while reciting Shema. Hagahot Maimoniyot comments (ad locum, note
samekh) that if a man were to hear a woman's voice that he recognizes while reciting
Shema, 1t would not fall under the ban of kol bishah.

48. See Mordecai (Guttin 5:404) who suggests that when there are only kohanim avail-
able to read from the Torah, women should read from the third alivah to the end. He
says it is better that the dignity of the congregation be compromised by having women
read than that a kohen cast aspersions on his lineage by reading beyond the second aliyah.
If hearing a woman’s voice were a problem, it is hard to believe that he would have
ruled that way.

See Weiss, Op. cit., p. 70, n. 10, and all the sources that he cites, in particular the
article by Saul Berman, entitled “Kol Ishah,” in the Rabbi Joseph H. Lookstein Memorial
Volume, Leo Landman, ed., (NY: Ktav, 1980), pp. 45-66. See also Ellenson, Op. cit., vol.
2, pp- 81-91, for a wide variety of sources on the subject of kol b'ishah, most of which
rule stringently. The rubric under which Ellenson groups these texts is “hearing a woman’s
voice in song.” See, in particular, the comments of R. Yehiel Weinberg, pp. 87-89, who
says: “In these countries (of Western Europe), women feel insulted and their rights di-
minished if they are forbidden to participate in singing zemirot at a Shabbat celebration.
... This might ultimately lcad to alienating them from Judaism.” Note that this concern
was also key to the rabbis permitting women to study classical Jewish texts. See n. 55
and the text ad locum; sce also n. 60.

49. It also follows from there that there should be no problem for a girl celebrating
her bat mizvah or for a woman to deliver a dvar torah as part of the prayer service. See
Frimer, Op. cit., p. 67, for an explanation of why a mehizah does not split men and women
into two separate prayer groups and, thus, does not prevent women from being part
of a minyan with men.

50. See J. Pesahim 4:1, 30d, in particular the list of “women’s customs.” The fact
that some customs were sanctioned, e.g., not working on Rosh Hodesh (the beginning
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of each Jewish month), and some were not, e.g., not working Saturday night, suggests
that, to become accepted as a minhag, a religious basis is necessary.

51. See Elliot N. Dorff and Arthur Rossett, A Living Tree (Albany: SUNY Press,
1984), p. 427.

52. It appears from $.D. Goitein’s research that, early in Muslim history, women
may have either been included in prayer minyan or at least obligated to attend synagoguc
services, but “social prejudices” to exclude them “became stronger than religious con-
victions™ (Jews and Arabs [Schocken, 1974]), p. 185. This could have important implications
for the reliance of later Aharonim (post-Karo commentators) on Karo’s view. Research
on the probably more complex development of Ashkenazi practice, “codified” by Rema
in accepting Karo’s requirement of males for minyan, could also be relevant.

53. Louis Jacobs, A Tree of Life (England: Oxford University Press, 1984), pp.
94-100.

54. See Michael Novak, “Women, Ordination, and Angels,” First Things, April
1993:25-33; as to Muslim attitudes to women, see Bernard Lewis, The Jews of Islam (Prince-
ton University Press: 1984), p. 8, who notes that “the rank of a full member of society
was restricted to free male Muslims.”

55. Broyde himself, n. 20, mentions the decision to educate women as a change
in a “sanctioned” custom.

56. Dorft and Rossett, Op. cit., p. 428.

57. Jonathan Sacks, One People (England: Littman Library of Jewish Civilization,
1993), p. 220.

58. Bi'ur ha-Gra, OH 55:1, citing Ber. 47b and Tosafol, Ber. 48a, s.v. v'leit hilkheta.
See generally the analysis by A. and N. Zivotofsky in their paper on zimmun in this issue.

59. See n. 16.

60. See, e.g., Eliezer Berkovits, Not in Heaven: The Nature and Function of Halakhah
(Ktav, 1983), pp. 8, 49 (as to the importance of preserving minority opinions for possible
later use, even by a court that is not as great in learning and numbers), citing Eduyot
1:4; Meiri, Beit ha-Behirah, ad loc; Shlomo Riskin, “70 different versions can each be right,”
The Jerusalem Post, week ending September 4, 1993, p. 18, who asserts that, for many
halakhists, halakhah “can recognize cultural changes, sometimes even reviving an carlier
minority view as the binding one for our times.” He cites, as an example, the majority
view in the Talmud, and the view of Rambam and other authorities for centuries there-
after, that women should not be taught Torah (see, e.g., Rambam, Hilkhot Talmud Torah,
1:13), until — at the turn of the last century — the Hafez Hayyim ruled otherwise in
his notes on tractate Sotah. It seems to me that the same reasoning applies to the majority
— minority opinions of Rishonim, interpreting the ambiguous treatment of an issue (wom-
en and zzmmun) in the Talmud. On the general topic of relying on earlier, minority
opinions, see Michael Broyde’s letter to the editor in Tradition, Spring, 1993: 108-110.

61. Arpelei Tohar 15. See the discussion by T'amar Ross (in this issue, at n. 15) in
this issue of JUDAISM, of R. Kook’s halakhic philosophy in general and of this insight
in particular. I am not sure whether Jonathan Sacks, who also cites R. Kook’s statement
(Op. cit., n. 57, p. 182), would agree with my view as the potential duration of the “tem-
porary” period of such violations that may be implied in R. Kook’s formulation.
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